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How to give your merger discussions a greater chance of success (and in the process build a more competitive firm).
Many managing partners will tell you that they are often talking to other firms about merger but experience has tended to show that many merger discussions do not go beyond the initial chat, while others fall away before agreement can be reached.
Merger is a process and I set out in this Briefing Note some basic ground rules which it may be sensible to bear in mind (and if possible put into practice) if the process of merger is to be successful and  the benefits merger can bring to your firm are to be fully achieved.

Vision 

If approaching another firm, it is vital that at a first meeting your ‘vision’ as to why the two firms should combine is clearly expressed and ‘sold’ to the other firm.  This may be the only opportunity to do so and you will need to make an impact on the other firm with a view to ‘whetting their appetite’ for the idea and their agreeing to further meetings.

‘’We know what we can bring to your firm, but tell us, what can you do for us?’’

is a question often asked and one which you will need to be able to answer in a convincing manner.  Doing your strategic thinking and analysis of the market before you meet is likely to pay dividends.  
Both firms will need to decide what kind of firm they want to create. If managed well, the strategic thinking processes the two firms will need to go through may lead to certain realistic conclusions as to the direction in which the firms should be heading. This may point clearly to merger between them as the optimum route for both. On the other hand, that initial thinking process may show one or both firms that merger (at least between them) would be a mistake.

As part of this vision / strategic thinking process it is particularly important to look beyond what each firm represents now and instead consider what the two firms together could build for themselves. Developing and communicating such a vision, to excite and enthuse the partners in both firms with that vision is one of the most important roles the leaders of both firms can undertake to try to ensure the merger is successfully launched.
Culture                                            
These early discussions are likely to put the spotlight on the cultures (attitudes and behaviour) of each firm, perhaps leading to the conclusion that their respective cultures are compatible and each could work well with the other. Alternatively, it may bring out clear differences in behaviour and outlook between the two firms which are unlikely to ever be bridged. This in turn may lead one or both firms to look in the direction of other firms which are perceived to have a similar way of thinking and doing things. However, external perceptions when it comes to law firms are often wrong. To accurately judge what people are really like can take a long time and unless you have known and worked with them in the past, perceptions may be flawed. 
Ask yourself and your partners questions such as:

‘Are we like them?’

‘Do we like them?’

‘Can we see ourselves working happily with them?’
‘Do they have the same work ethos as we do?’
If not, then it will probably be best to walk away at that point.

On the other hand, there may be something to be learned from the rules of magnetism – like poles repel, opposite poles attract. Sometimes a merger needs something to spark it off, otherwise the two firms just end up as a larger version of what each was before, but with twice the problems.

A firm’s culture may also dictate that a merger with a larger firm cannot be considered – only a take over by the firm will be contemplated. Despite there being a sound business case for merger with a larger firm, if the emotional instincts of the partners, perhaps driven by fear and control, say ‘No’ to what would be regarded as an acquisition by the larger firm, then it is probably best to forget it, however good the business case may be.

And, if the leaders of the two firms do not look at the world in the same way, then again it is probably best to forget trying to bring together the two firms. But if the two leaders (leadership is vital to the conclusion / implementation and success of a merger) share a common vision for building the new law firm, then their partnership is likely to be a particular strength both for the successful conclusion of the merger negotiations and longer term when building for sustainable success.

If the leaders of both firms in particular recognise the need for change in one or both firms, then that itself may become a strong driver for the merger to be used as a catalyst for change. Sometimes a merger is the only way to bring about certain fundamental changes. For example:
‘How are we together going to develop a culture in this firm whereby partners put the firm’s interests first before their own personal agendas ?’
‘How are we together going to stop our best partners from leaving?’
‘How are we together going to build a higher culture of performance to enable us to compete?’
‘How are we together going to fairly match reward to contribution?’
‘How are we together going to stop partners behaving badly?
Such issues, are likely to require certain fundamental changes in behaviour to be brought about, but given the barriers to change in some firms, that may not be possible, at least in the short term. However, in a merger, people expect change to happen and so firms might think about the changes they have for long been trying to bring about, but which have always been blocked by those unwilling to adapt to change. 
Use the opportunity merger may present to bring about competitive change.         

Develop a strong business case 
Merger is not a strategy. It is a means to an end – to become more competitive and profitable. 
A tested business case needs to be developed before firms get too far into discussions. To do this, firms should put themselves into the position of their clients, because successful mergers between law firms need to be client driven.

Will our clients think this merger will be good for them – will it have the ‘Wow factor’? Will they say?-
‘Wow, that will be good for us!’         

Clients are growing and they are demanding more and better ‘added value’ from their lawyers, who must likewise grow and develop if they are not to be outgrown by their clients who are then likely to move to competitors who can provide them with the levels of quality and service they expect. 

Will your merger enable you to create the ‘Wow factor’ and add greater value to your clients?
 And, will the merger help you to win more and better quality work from existing clients and new work from potential clients that neither firm could hope to win individually? 

In short, will the merger help to make the new combined firm more competitive in its chosen markets than either of the two legacy firms? 
Develop a strong financial case 
A merger based on a strong business case, if well implemented, should help to build long-term sustainable profitability. However, in the short-term, it is important also that the merger gets off to a good financial start, so that partners quickly realise the financial benefits that bringing together the two firms can achieve. Merger, with its inevitable disruption, can be a dangerous time and there will need to be even greater effort devoted to planning and managing the new business, in particular to managing financial aspects such as ‘lock up’ to ensure that cash flow remains strong and that profitability does not dip.

Merger should not only be seen as an opportunity to build strong revenue to drive up profitability, but also as an opportunity to strip out of the business substantial duplication and costs. Some firms have infrastructures capable of servicing a much larger firm. This can provide scope for rationalisation and efficiencies of scale to tailor the overheads to the needs of the new business. A merged firm may not need two of everything. Start off as you mean to continue and let Zero Based Budgeting (ZBB) become your mantra!   
And it is not only overheads that will need to be addressed. The equity of many partnerships will need to be restructured if they are to survive. Do not overload a merged firm with underperforming partners who are not pulling their weight.

‘How many equity partners are you going to bring into the merged firm?’
 is a question that will need to be asked, considered carefully and answered on both sides.  The merged firm will need to get off to the best start possible with the best partners on board.
Communicate, communicate , communicate.
Throughout the merger process it is vital to communicate both internally and externally.

‘Will our partners and the marketplace give us the ‘thumbs up?’ 
And merger is a time of insecurity for many and of ambition for others.

‘What will it mean for me?’ 

The better you are at letting everyone know what is happening and why, then the greater the chance you will have of taking your people with you. To successfully integrate two firms will need constant internal communication, because however good the business case, it will be to no avail if it is not communicated to the partners and other people, in both firms.

And of course, communicating externally is vital if your clients are to be persuaded that the merger will be good for them.  Likewise, your future ability to recruit the best may well depend on how you project the new firm in its markets.
How is the new firm to be managed?
Do we have a management team capable of successfully taking forward our new firm to achieve our common goals?
If there is no management team capable of achieving the visionary goals held dear by both sides, then there will be a large question mark placed over the ability of the merger to deliver on its promises.

The management team needs to be identified at an early stage and partners on both sides should give their full support to the new team, if they wish to give themselves the best chance of success. 
Implementation 
It is often said that the hard work really starts once you have signed the merger agreement. Implementation of what has been agreed is key to a successful merger and is why many mergers fail to live up to their initial promise. And it is vital to make sure all important matters are agreed beforehand because if things are left unresolved in the hope they may get sorted out later, then reactionary forces may subsequently prevent the merger delivering its promises.

The leaders of both firms, even before they have concluded negotiations, need to have agreed on how they are going to deal with major issues and make things happen:

‘How can we learn from each other?’

‘How can we incorporate the best of our respective firms into the new firm?’

‘How are we going to manage performance in the new firm?’
How are we going to change things?’
 Law firms are people businesses and many of the tasks involved in negotiating and then bedding down a successful merger require the hands-on, face to face approach by each firm’s leaders. That will require the devotion of a great deal of time, effort and hard work by those leading each legacy firm and then the new firm. The ‘learning curve’ just gets steeper day by day!

As already emphasised, depth and quality of available leadership and management to fully implement the merger to enable it to achieve its objectives should be considered as one of the key requirements before proceeding.

Mergers both during negotiations and post-merger have to be worked at very hard and firms can give themselves a better chance of delivering what has been promised if they never lose sight of the real objective – to build a more competitive and profitable law firm.
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