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Adapt to survive
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Partners who do not perform to the required standard can be coached to employ new working practices, but if they still show no signs of improving their productivity, it may well be time to show them the exit, writes Peter Scott


“It is not the strongest of the species that survive nor the most intelligent, but the ones who are most responsive to change,” Charles Darwin wrote in The Origin of Species.

His words are as relevant to partners in law firms as they are to any other species. Think back just five years and recall what firms looked like then and what clients required in terms of service and you realise the pace with which the legal profession has changed. Look back 10 years and many firms are almost unrecognisable today from the operations that existed then.

IT and the changes it has imposed on law firms is perhaps one of the most obvious manifestations of the need by everyone in professional life to adapt. The changes IT has brought about in the way law firms operate and communicate, both internally and externally, has revealed the inability of many partners to embrace new technology and new ways of working. Ned Ludd is alive and well and a partner in a law firm.

The need to adopt new ways of working and more vigorous attitudes to delivering service is client driven. Clients are ever more demanding of law firms, who will only be able to compete if they continuously improve every aspect of their performance to meet their increasing needs.

Law firms determined to make client satisfaction their top priority will set standards of performance from top to bottom which ensures the effective delivery of service. They set benchmarks by which to live and will continuously drive up those standards. So what skills and behaviour will be required of partners? What criteria will be used to judge partner performance? How will partner performance be measured? What will happen when a partner consistently fails to perform to these standards?

This process has to be driven — it does not just happen by itself. Partners need to be made aware of what is required of them and buy-in must be obtained from most of them (there will always be backwoodsmen). This can bring into sharp focus the effectiveness, or otherwise, of management because an examination of partner performance needs to start at the top. The questions here are whether management has a clear brief as to what it is to achieve? Is management prepared to face up to the issues, is it up to the task and do the governance/management structures help or hinder management to achieve its objectives?

What does a firm do when differentials in levels of performance between partners are of such a magnitude that, whatever system of partner remuneration the firm may have, there is a mismatch between contribution and reward? Different strategies for different performance issues will be required.

As a starting point, the job of management should be to get the best out of everyone in the firm, so approaching underperformance from the point of view of helping partners to improve can be a very profitable exercise.

Coaching, in the sense of instruction, often on a one-to-one basis, can be a tool to help bring out higher levels of performance. For example, techniques for handling people better, managing time and priorities and managing 
client relationships can all be improved. 

Management has a role to play in coaching and mentoring and needs to hone its own coaching skills. However, it is usually more effective to bring in external coaches. 

Partner attitude is all-important and coaching may only be effective with those partners who have signed on to a culture of higher performance, but who lack certain skills that prevent them from achieving their full performance potential. 

So can coaching work for partners who refuse to adapt to change and learn new skills? For example, how many firms have partners who still refuse to have screens on their desks? They are unable to communicate by e-mail internally and externally, make greater demands on secretarial resources and can be a major risk (for example by the inability to operate a central diary system in a litigation department).

Often peer pressure, or the threat of sanctions, is the only way to persuade some partners to alter attitudes and make some effort to adapt to change. But do law firms really want reluctant partners whose attitude to necessary change is a constant barrier to progress? Sometimes for the long-term health of the firm it is better for them to leave and go to environments where they will be happier. 

And even when coaching willing partners to improve performance, it is inevitable that some will still perform at a lower level than others, leading to a mismatch of contribution and reward. Without attempting to examine in detail partner remuneration mechanisms, it is likely to be the case that a meritocratic form of reward system will be able to accommodate more levels of differential partner performance than a simple lockstep system where partners may reach a plateau and all be earning equally. Equality of reward in my experience can only really work well if everyone is more or less contributing (in the broadest sense) equally.

Many firms have partners they retain because they are contributing to the firm in valuable ways and at particular levels, but not always at the highest levels required by the firm. A simple lockstep leading to equality of reward, which does not have the flexibility of matching reward to contribution, often leaves a firm with very few choices which are not necessarily of benefit to anyone, least of all to the firm. 

When a partner’s performance falls short of what is required, the firm has a number of choices. It can do nothing, which is what often happens, or the partner can move to salaried or fixed-share partnership, although this is often not advisable, particularly if the partner is unable to cope with the ‘loss of status’. The partner may move down the lockstep permanently or on a temporary basis, if persuaded to do so, or there may be no alternative but for the partner to leave.

Accordingly, with this kind of reward mechanism, the question of whether ‘to cull or to coach’ may be meaningless because, even with coaching, the partner will not reach the uniform level of higher performance required. The system will tend to dictate the results so that rather than driving up performance, standards tend to be dumbed-down to accommodate the worst performers. The lost client opportunities, high staff/partner turnover and cascading effect on morale can all be costs to a firm where the comparative worth of underperformers is perceived by others to be unfairly rewarded. Ideally, reward systems should be structured with sufficient flexibility to provide firms with profitable access to the services of partners at a number of different levels, each being rewarded accordingly.

In the current economic climate, some firms do not have the luxury of choosing whether to cull or to coach — they have to reduce partner numbers in order for their businesses to survive. Theories of matching reward to contribution at different levels will disappear out of the window, given the need to maintain levels of profit-per-partner — and in many cases this has been long overdue.

But how are firms measuring their partners’ underperformance? If it is obvious that a partner’s performance falls so far below the firm’s agreed standards and there is no way of bringing that performance up to scratch, then probably the partner’s retirement should be sought. This is also possibly the right course for those partners whose underperformance is really just bad behaviour, for example, refusal to be accountable by not putting the firm’s interests before the partner’s personal agenda, refusal to change along with everyone else or simply lazy partners coasting towards retirement.

However, often the only criteria that firms apply will relate to gross billings (not even bottom line contribution which should provide a better indicator of financial performance), with no attempt being made to help partners improve.

Ultimately, law firms will only become and remain competitive if they can attract and retain the best people. That will not happen if partners performing at the highest levels are not receiving what they perceive to be their market worth. This problem will not go away and if the pot is going to be smaller during the next few years, then there will be an even greater pressure on firms to maintain partner profitability. 

‘To cull or to coach’ is now focusing firms’ minds on these issues and hard decisions need to be made, and made for the right reasons. Does the partner have the potential and the will to improve? If so, coaching might be the first and best step to take. However, if the mindset of the partner is against adapting to change, will coaching really help? Probably not, and an exit strategy may be the only answer.

One thing seems certain — clients will continue to demand more value for money. In turn, firms, if they are to successfully compete, will have to ensure that partners consistently perform to standards that will achieve required levels of client satisfaction, while at the same time fully contributing, in the broadest sense, to the firms’ wellbeing. So how much is partner underperformance costing your firm?

Peter Scott is a former managing partner of Eversheds. 
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