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Briefing Note January 2010 

How do you know you are compliant?
Peter Scott and Damon Swindell suggest practical answers to some frequently asked questions about HOW to manage Rule 5 (and other) compliance
Question – How can a small firm with limited resources get to grips with Rule 5, encompassing as it does, such a wide range of compliance issues? In particular, (given the focus of SRA monitoring visits on Rules 2 and 5) how can we manage our compliance in a way which will enable us not only to comply, but also to be able to demonstrate the effectiveness of our compliance?   

Answer – We would strongly recommend that any law firm, large or small and whatever its available resources, should adopt a systematic approach to managing its compliance and other risks. This is particularly relevant to getting to grips with Rule 5 (Rule 5 incorporates compliance with Rule 2) which is wide in scope, as the diagram below illustrates.  
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Adopting a systematic approach so as to be able to demonstrate the effectiveness of your compliance will involve putting in place a structure and processes to identify every area of compliance and risk, and then on a continuous basis monitoring and reporting on the effectiveness of the steps taken. 

Question – It is easy for you to say that is what we need to do, but how can a small firm with very few resources of people and money put this into practice so as to demonstrate effective compliance?

In particular, how do we get to grips with Rule 5, which covers not only specific regulation but also the management of risk?  

Answer – Let’s begin by saying that compliance with the Rules of Conduct is mandatory and not a voluntary regime – it has to be done. If you start from that point then the real question for most law firms is how to do it in the most cost – effective way possible.

If you follow a few straightforward steps it is possible, even for a small firm, to set up a system which will enable you to not only comply with Rule 5, but also to be able to demonstrate the effectiveness of your compliance. Here are some pointers to help you begin:
· Make sure that in your firm you have ‘top level buy – in’ – it is no good if those who are running the firm are not driving the process and are themselves not willing to be compliant;
· ensure that everyone in the firm not only understands the benefits of compliance and risk management but that managing compliance and risk is ‘everyone’s job’. This is particularly so now that ‘entity regulation’ means that everyone in a law firm (not just the solicitors) is subject to the Code of Conduct;
· organise internal ‘brainstorming’ sessions to 

               - identify every area of compliance and risk to be covered. This will 

                 enable you to establish a comprehensive database covering all  

                 areas of compliance and risk.

         - establish what will be required to comply

         - identify any existing gaps in your compliance
         - prioritise actions to be taken, given available resources 

              - assign responsibilities within the firm

Question – would we be able to use IT to help make this easier to manage?

Answer – use of IT systems (particularly if integrated with the overall practice management system of a firm) can help to cost effectively manage compliance and risk areas by:

· creating and maintaining one central and up to date compliance and risk database

· providing information access to all who need it in relation to exposure to risk (including the risk of non-compliance)
· embedding compliance and risk management procedures into the day to day operations of the firm – for example, client inception procedures
· streamlining the identification, monitoring and reporting on compliance and risk areas and the effectiveness of a firm’s actions to manage these.
Question – OK, you have explained what we will need to do to begin the process but how will we be able on a continuing basis to demonstrate effective compliance?      

Answer – this is where the systematic approach will help you. You will need to be able to continuously challenge the effectiveness of your compliance measures and to do that you will need to have a system in place which will provide you with access to knowledge of what is happening in every aspect of your firm.

If you put in place arrangements 

· which embed compliance procedures into your day to day operations; 

· whereby you are able to regularly audit and review the effectiveness of your compliance measures and report on outcomes; and 

· which mean that all your relevant information is in one place so you can have up to date access to the complete picture of your compliance and risk management

you will find it easier to demonstrate the measures you are taking to be compliant and the effectiveness of those measures.  
Question – that all sounds very easy, but as a small firm our priority is to focus on chargeable client work to earn fees so we can survive this recession and the currently harsh economic environment. Putting in place a system as you suggest, while very attractive and sensible, is likely to take up too much of our valuable fee earning time – it will be a burden too far. Is there not an easier and more cost effective way to do it?

Answer – you have correctly identified one of the most difficult areas of legal practice today – how law firms can generate the resource necessary to practice not only in a compliant and relatively risk-free manner, but also in a way which enables them to become competitive and profitable. 
Resources are essentially your people and money and with some careful planning it is possible to put in place a cost effective system of compliance, employing one of a number of potential methods. For example, 

 - if you are able to afford it, probably the best way of managing your compliance is to have a full time trained person who can look after all your compliance issues. Generally it is only the larger firms which have invested in this way but if smaller law firms really do their sums well they will probably arrive at the conclusion that the cost of a compliance manager will be less than the cost to the firm of having one or more equity partners attempting to deal with compliance on a part time basis – and it is likely to be dealt with more effectively.   
- whilst compliance issues are probably not on their own a reason to merge, many law firms are looking at merger to create a larger firm with greater resources not only as a means to become more competitive, but also as a potential way of building resource to manage their increasingly complex compliance and risk issues.  
- perhaps a more practical and cost effective way to put in place a systematic approach to managing your compliance is to ‘outsource’ some of the work involved, although without in any way parting with your responsibility and control of the compliance function. For example it is necessary to be able to answer positively and confidently the question           
“How do we know we are compliant?” 

We can help you to answer that question and to manage your compliance and risk through a variety of cost effective measures.

One of these measures would most likely be an internal quality audit, particularly if you have an SRA monitoring visit pending.   

An initial audit exercise is usually carried out 
· with a view to compliance with Code of Conduct requirements; and to 
· make suggestions for filling any gaps and general improvements.  
An audit can be treated as
· a one off measure; or
· as an initial exercise with a view to the start of a regular audit process.   

Looking ahead, one outcome of an initial audit might be to consider the use of this type of support in the future, which typically would be a routine of audits carried out against an audit programme which might be
· general (i.e. check as many procedures as possible in the time allowed); or 
· specific (i.e. focus on a specific issue, perhaps as a result of a problem arising or a complaint).  
Such programmes would always be flexible in line with a firm’s changing priorities and circumstances. Alternatively, we can train or coach your partners or other internal 
staff who deal with compliance, and coordinate their efforts to improve performance. 
In conclusion, we would always emphasise that you can turn what some may regard as an ‘onerous burden of mandatory compliance’ to your clear benefit. 

Building compliance and risk management into your day to day operations will not only reduce the risks to your firm of: 

· disciplinary action

· complaints and claims

· bad publicity and loss of reputation

· higher P.I. premiums 

but also tend to build quality into the way in which you look after your clients, resulting in more loyal and profitable clients and less loss of clients.   
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